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Supreme Court Warms Up Food Poisoning
Suit Against BBQ Caterer

Katheryn Tucker

Georgia’s high court has
reinstated a case against a barbecue restaurant, saying judges below
have been following a faulty recipe
for food-poisoning liability.
In a unanimous opinion written by Justice Michael Boggs, the
Georgia Supreme Court on Monday reversed the Georgia Court of
Appeals‘ decision, and that of Morgan County Superior Court Judge
Hugh Wingfield III, in granting Big
Kev’s Barbecue’s motion for summary judgment.
The decision means plaintiffs
Joshua and Taylor Patterson can
move forward with their lawsuit
against Big Kev’s owner, company
called Kevon, over the chicken the
couple ate at a wedding rehearsal
dinner which they claim made them
ill. The husband tested positive for
salmonella while hospitalized for his
symptoms, according to the court.
Their lawyers presented evidence
showing other guests were sickened,
too, and that at least one also tested
positive for salmonella.

“We granted this petition for certiorari to consider whether summary
judgment for the defendant was
properly granted in this food poisoning case,” Boggs said. “A sharply
divided Court of Appeals affirmed
the trial court’s grant of summary
judgment to the defendant caterer
on the issue of proximate cause.”
The case produced a 5-4 split and
two strong dissents at the Georgia Court of Appeals. The majority
said no, the guests could not sue
because they could not prove it was
the food served by Big Kev’s Barbecue that made them sick. Judge
Charlie Bethel wrote the June 30,
2017, majority opinion, joined by
Presiding Judge M. Yvette Miller
and Judges Elizabeth Branch, Carla
McMillian and Amanda Mercier.
“A plaintiff may prevail in food poisoning cases in Georgia by establishing that the food at issue was defective
or unwholesome,” Bethel wrote.
“However, in the absence of direct
evidence of the defectiveness of the
food, recovery can be supported by
circumstantial evidence only if every
other reasonable hypothesis as to the
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cause of the plaintiff’s illness can be
excluded by the evidence brought
forward by the plaintiff.”
Former Chief Judge Sara Doyle
disagreed and filed a dissenting
opinion. Presiding Judges Anne
Barnes and Christopher McFadden
joined Doyle’s dissent, and McFadden filed a separate dissenting
opinion as well. Judge Clyde Reese
concurred with McFadden.
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Now, the high court has sided with
the dissenters.
“We find that the standard that
has developed over the years in
the Court of Appeals has conflated
cases at both the trial and summary
judgment stages, thus creating the
mistaken impression that food poisoning cases ‘are a unique species of
negligence cases’ imposing a heavier
burden upon the plaintiff to show
proximate cause than that generally
required,” Boggs said. “The appropriate legal standard on summary judgment, correctly applied to the facts
of this case, shows that the trial court
erred in granting summary judgment
on the issue of proximate cause.”
Boggs gave credit in a footnote
to the plaintiffs bar group Georgia Trial Lawyers, which wrote an
amicus curiae brief supporting the
Pattersons.
The Pattersons were represented
by Blakely Frye and Travis Cashbaugh of Hill, Kertscher & Wharton.
“We’re very pleased with the
Supreme Court’s decision,” Frye said
by email Tuesday. “We believe the
Court corrected an improper summary judgment standard that had
developed in food poisoning cases
over several decades. The decision
establishes that the rules concerning
direct and circumstantial evidence
apply the same to food poisoning
claims as to other claims, and that a
plaintiff offering circumstantial evidence in support of a food poisoning
claim need not conclusively exclude
all other theories of their illness to
overcome a motion for summary
judgment under Georgia law.”
Big Kev’s attorney is Pamela Newsom Lee of Swift Currie McGhee &
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Hiers. She could not be reached for
comment.
At the Court of Appeals, Doyle
said in her dissent that the diagnosis of salmonella for Joshua Patterson and another wedding guest, plus
testimony that a total of 17 people
became ill with similar symptoms
within days of eating the rehearsal
dinner, were “sufficient to exclude
the alternative hypotheses posited
by Big Kev’s as to the cause of the
illness. Thus, the grant of summary
judgment in favor of Big Kev’s was
improper.”
McFadden said in his separate dissent that his colleagues in the majority were looking at the whole case
the wrong way.
“Because the trial court invaded
the province of the jury in granting
summary judgment to Big Kev’s,
the judgment should be reversed,”
McFadden wrote.
McFadden agreed with Bethel
that the plaintiffs have a heavy burden of proof because they have to
rely on circumstantial evidence, having no proof that salmonella was in
the food. But, McFadden said, “that
is their burden of proof as the plaintiffs at trial. That is not their burden as the nonmovants opposing a
motion for summary judgment.”

Instead, McFadden said, the burden of proof should have been on
Big Kev’s as the party moving for
summary judgment.
Boggs said as much Monday writing for the high court.
“While the evidence presented by
the Pattersons was circumstantial, it
went well beyond the general allegations of the plaintiffs in those [previous Court of Appeals] decisions,
and the circumstantial evidence presented by Big Kev’s failed to rebut
it. Under these circumstances, Big
Kev’s has failed to demonstrate the
absence of evidence of proximate
cause,” Boggs said. “The trial court’s
order granting summary judgment
on that issue therefore must be
reversed.”
The case is Patterson v. Kevon, No.
S17G1957.
Katheryn Hayes Tucker is an
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